
Claim for a Publicly Maintainable Highway at 
Mellow Lane, Ipstones 

1. Purpose of Report

1.1 To consider a request from the Staffordshire Moorlands Bridleways Preservation
Group (“SMBPG”) to add Mellow Lane, Ipstones to the list of streets that are 
highways maintainable at the public expense, maintained by the Director for 
Economy, Infrastructure and Skills under the requirements of Section 36(6) of the 
Highways Act 1980 on the grounds that it has ancient highway status.  For the 
purposes of this report, an ancient highway is a highway that has been in existence 
prior to 31 August 1835. 

1.2 A copy of the request letter dated 15 January 2004, which also contains a summary 
of the evidence relied upon, is attached at Appendix A to this report. A map of the 
highway alleged to be maintainable at the public expense is attached at Appendix B 
to this report. This route between points A and B is currently a footpath known as 
PF82 Ipstones.  

1.3 The County Council as Highway Authority has to decide whether the route is a 
highway and if so, whether it is liable to maintain the alleged highway.  If historical 
evidence supports the existence of a highway at Mellow Lane prior to 31 August 
1835, the contention that it is an ancient highway maintainable at the public expense 
will be established, provided the highway rights have not been subsequently 
extinguished.  

1.4      The County Solicitor has delegated power to determine this matter in accordance with 
the County Council’s Constitution. 

2. Section 36 of the Highways Act 1980.

2.1     Section 36(6) of the Highways Act 1980 provides that the County Council must keep 
a list of streets within its area which are highways maintainable at public expense 
(“the Section 36 list”).  The definition of “street” in the Highways Act 1980 is wide and 
includes any highway, road, lane, footway, passage, square or court etc.  The 
Section 36 list is separate from the Definitive Map and Statement of Public Rights of 
Way ("the Definitive Map"), which are both kept by the Director for Economy 
Infrastructure and Skills.  Rights of way included on the Definitive Map may or may 
not be maintainable at the public expense. 

2.2    Section 36(5) of the Highways Act 1980 provides that a highway is a publicly 
maintainable highway either if it was already a highway which existed before 
31 August 1835, or it became a highway after that date and has at some time been 
maintainable by the inhabitants at large of any area or a highway maintainable at the 
public expense.  The County Council as Highway Authority has a duty to keep the 
Section 36 list correct and up to date. 

2.3     Section 36 of the Highways Act 1980 does not specify a procedure by which the 
Highway Authority must carry out its duty.  In particular, there is no requirement for 
consultation with parties such as affected landowners or occupiers who may have an 
interest in the matter.  No procedure is provided under the Highways Act 1980 for 
objections to be made to a decision by the Highway Authority to either add or refuse 
to add a route to the Section 36 list. 



2.4     There are two key questions for the County Council to consider.  Firstly, whether or 
not the route is a highway.  A highway is a public right of way, of whatever character, 
over a defined route.  The evidence in any particular case may or may not provide 
sufficient proof that a highway exists on the alleged route. 

2.5  Secondly, should it be found that a highway exists, the County Council must 
determine whether or not relevant evidence is available that shows the route to be 
publicly maintainable. 

2.6     If the County Council is satisfied that above two questions will be answered in the 
affirmative, it must add the route to the Section 36 list kept by the Director of 
Economy, Infrastructure and Skills. 

2.7 The standard of proof required is based on the civil test, namely, on the balance of 
probabilities.  The exact status or nature of the route, in terms of its use, width or 
condition, are irrelevant considerations under Section 36 of the Highways Act 1980. 

2.8 For the purposes of this report, if it can be shown that Mellow Lane has been in 
existence prior to 31 August 1835, the criterion of Section 36(5) of the Highways Act 
1980 will be met, and the route will be considered to be a highway maintainable at 
the public expense, provided that the highway rights have not subsequently been 
extinguished. 

3 Background 

3.1 Mellow Lane, Ipstones, is also the subject of an application made by Mr Brian Smith 
on behalf of the Staffordshire Moorlands Bridleways Preservations 
Group ( " SMBPG" ) to upgrade the route as a restricted byway to the 
Definitive Map under Section 53 of the Wildlife and Countryside Act 1981 
("the 1981 Act").  His application is dated 6th May 2014. The route is currently 
a footpath known as PF82 Ipstones.  

3.2 The historical evidence referred to in sections 4 and 5 of this report is evidence 
submitted in support of the application provided by the SMBPG under Section 36 of 
the Highways Act 1980. Mr Smith has provided the same evidence as that provided 
by the SMBPG.   

3.3   Mellow Lane is located within the Parish of Ipstones, within the boundaries of 
Staffordshire Moorlands District Council. 

3.4    Mellow Lane is very roughly 1 kilometre in length and runs in a north eastly/south 
westly direction between Bridleway 85 Ipstones and Dog Lane shown as points A to 
B on the map attached at Appendix B. Dog Lane appears on the Section 36 list. 
Neither Mellow Lane nor Bridleway 85 are currently on the Section 36 List.  

3.5 At the northern-most point of Mellow Lane, the lane turns at right angles to join 
Bridleway 85 on a track which was known as Newbarn Lane. From this point the 
bridleway heads in a south easterly direction for three quarters of a kilometre leading 
to the Ellastone Road. It is unclear whether this additional stretch of route is currently 
known as Mellow Lane or Newbarn Lane.  

4. Evidence submitted by the Staffordshire Moorlands Bridleways
Preservation Group



4.1 The SMBPG has submitted evidence in support of their application made under 
Section 36 of the Highways Act 1980. Their letter of application can be found at 
Appendix A 

4.2 The SMBPG has submitted a copy of William Yates’ map of Staffordshire dated 1798 
with their application which indicates a visible feature on the map in approximately 
the same area as that of the current Mellow Lane. The route has been highlighted by 
the SMBPG. The Key (“Explanation”) has also had the words “cross roads” 
highlighted by the SMBPG (the relevance of which will be explained in the comments 
section below). Yates’ map can be found at Appendix C. 

4.3 The SMBPG has supplied Smith’s Map of Staffordshire dated 1817 which again shows 
a physical feature on the map in approximately the same area as that of the current 
Mellow Lane. The route has been highlighted by the SMBPG. The Key (“Explanation”) 
has also had the words “cross roads” highlighted by the SMBPG. As mentioned, 
please see the comments section below for the relevance of this.  A copy of Smith’s 
map can be found at Appendix D  

4.4 The SMBPG has provided a copy of Teesdale’s map of Staffordshire dated 1831/2 in 
which they have highlighted a physical feature which they consider to be Mellow Lane. 
A copy of Teesdale’s map can be found at Appendix E. 

4.5 The SMBPG has also supplied a map of Staffordshire dated 1806 which has been 
noted as being John Cary’s map. This again shows a physical feature which they have 
highlighted, in the general area that they believe to be Mellow Lane. This map can be 
found at Appendix F. 

4.6 An Ordnance Surveyors drawing OSD:348 from 1836 has been provided by the 
SMBPG. This shows a physical feature described as “Mellow Lane” on the drawing 
which has been highlighted.  A copy of this can be found at Appendix G. 

4.7 The SMBPG has also submitted a copy letter from a Director for Highways and 
Transport at the Planning Inspectorate dated 2nd May 1997 to a representative of the 
British Driving Society Access Committee explaining the meaning of “cross road” in 
relation to old maps. A copy of this letter can be found at Appendix H. 

4.8 The SMBPG has submitted a copy of the 1910 Finance Act field book (revised 1922), 
listing Mellow Lane as a public road. The excerpt states Mellow Lane as a public road 
branching off highway Rd about 10 chains north of Cockintake and extending in a 
northerly direction to about 12 chains south of Black Brook (new name)”. A copy of the 
relevant page of the field book can be found at Appendix I. 

4.9 The SMBPG has also submitted a copy of the Definitive map at the time of the 
application showing the route as public footpath 82 Ipstones. They have highlighted the 
current footpath on the map. A copy of this may be found at Appendix J 

5 Evidence discovered by Staffordshire County Council 

5.1 Officers have conducted research into historical documentation at the County Council’s 
Record Office and examined the Parish Survey Cards and draft of the Definitive map in 
1954 which shows the alleged route of Mellow Lane marked as CRF(82). A copy of the 
relevant route on the draft Definitive Map of 1954 and Survey Cards can be found at 
Appendix K. 



5.2 In May 2014 whilst collating information concerning the section 53 Wildlife and 
Countryside Act 1981 application, the owners of Mellow Lane Farm were identified. 
Officers corresponded with the owners and an initial consultation letter was sent to 
them advising of the application although there is no response on file. A recent search 
of the Land registry shows Mellow Lane to be part of two separate Land Registry titles.   

5.3 In September 2015 enquiries were made by a firm of Solicitors acting on behalf of a 
couple who wished to buy a house on the route and details were provided.  

5.4 In the course of investigations into the s53 claim statutory consultees and district and 
parish council were contacted. A response was received from Ipstones Parish 
Council on 10th November 2014.  The members had no objections to the application 
but did not provide any evidence concerning the route.  The Peak & Northern 
Footpath society also responded on 9th November 2014 supporting an upgrade to the 
route although did not provide any evidence. The Byways and Bridleways trust also 
supported the application to upgrade and the representative advised that he had ridden 
his motorcycle on the route on a number of occasions in the 1970s and 1980s.  

6 Comments on available evidence 

6.1 The southern end of Mellow Lane ends at a publicly maintainable highway which 
appears on the County Council’s list of publicly maintainable streets as such. This 
publicly maintained road is now known as Dog Lane. The northerly end of Mellow Lane 
ends on Bridleway Ipstones 85. This Bridleway links the Ashbourne Road and the 
Ellastone Road, Winkhill both of which are publicly maintainable.  

6.2 The SMBPG supplied a copy of Yates’s map of 1798 which depicts a physical feature 
on the ground which suggests the route of a highway. If this map is compared with 
the OS drawing of 1836 which has Mellow Lane labelled as a way, the routes do 
appear to follow the same line.  Yates’ map does not however convey what the status 
of the route is.  

6.3 The key to the route on Yates’ map has been highlighted as a cross roads. The 
significance of which is that a cross roads depicts the route’s status. The SMBPG 
supplied a letter dated 2nd May 1997 addressed to a representative of the British 
Driving Society Access Committee from a Director, Highways and Transport at the 
Planning Inspectorate at Bristol.  

6.4 The Director explained in his letter that a cross road in archaic English denotes “a road 
running across between two main roads or a by-road”. The Director cited Justice 
Howarth’s comments in the unreported case of Hollins v Oldham when considering an 
old map.  In consideration of Burdett’s Map of Cheshire 1777 Mr Justice Howarth noted 
that Burdett had identified two types of road in a key to the map. These roads were 
“turnpike roads…… and secondly other types of roads which may be called cross 
roads”. Justice Howarth concluded that a cross road “it seems to me, must mean a 
public road in respect of which no toll was payable”. The Director went on to explain 
that at inquiries into definitive map orders, maps showing cross roads may be 
produced as historical evidence that public rights have existed over the order route. 
The Director did however go on to explain that each case must be decided on its 
merits.   

6.5 In light of the Director’s letter therefore, the route shown in Yates’ map does suggest 
Mellow Lane to be a public highway which existed before the 1835 Highway’s Act.  

6.6 With regard to Smiths map of 1817, this again depicts a physical feature in the same 
area as that of Yates map, which when compared to the OS map 19 years later is 
identified as Mellow Lane.  A key has been provided which again shows the depicted 
way on the map as a cross roads. With regard to the route’s status, is it unclear 



whether it is public or not, but note must again be taken of the Director’s explanation 
in relation to Yates’ map. 

6.7 John Cary’s map of 1806 and Teesdale’s map of 1831/2 both show a physical route in 
the same approximate area as that of Mellow Lane although the scale is very small. 
Such small scale maps do however suggest that only carriage roads and those with 
higher rights would be shown.  It is unclear as to whether the route on either map could 
be considered a cross road as there is no key with either map, but the routes follow a 
similar line to that of Smith and Yates’ maps and are contemporaneous in terms of 
dates. The fact that they appear on the maps prior to 1835 suggest that they were 
public roads, were in existence prior to the 1835 Act.  

6.8 In relation to their value as evidence, it must be recognised that during the 16th, 17th, 
and 18th centuries there were several maps drawn up by private individuals. These 
maps are often known by the name of the person who was responsible for drawing or 
surveying them. The primary purpose for the mapmaker may have been monetary in 
that they could sell copies to interested parties. Individually therefore they do not carry 
much legal and evidential weight.  Furthermore, mapmakers often plagiarised each 
other’s work.  

6.9 The Ordnance Survey drawing of 1836 shows a physical feature on the ground which 
identifies Mellow Lane. It cannot however be considered to be evidence as to the 
status of the route and therefore whether it was a public or private right of way.  The 
map however is further confirmation that the route was in existence in 1835. 

6.10 The SMBPG provided as evidence a revised 1910 Finance Act Name Book. This 
revision was dated 1922. There is a descriptive remark referring specifically to Mellow 
Lane as being “a public road” although there is no associated map provided with the 
Name Book.  

6.11 The relevance of the 1910 Finance Act is that District valuation offices required the 
completing of a national survey of land on behalf of the Inland Revenue so that 
incremental value duty could be levied when ownership of land was transferred. In this 
case, Mellow Lane is identified and described as being a public road. Such land could 
be excluded from payment of taxes on the grounds that it was a public highway. 

6.12 Claims for deductions were investigated by the valuers to ensure that these were valid. 
The legislation set out that it was an offence to make a false claim under the Act and 
was punishable by a fine and up to 6 months imprisonment. Given this consideration it 
would have been most unlikely that a landowner would have made a claim unless it 
was well founded. This document is therefore good evidence that in 1922 the route 
was still known to be in existence and continued to be considered as a public road.  

6.13 The Parish Survey cards were studied in order to assist in the understanding as to 
how the route was established as a footpath and also whether there was any further 
information that could be gleaned. At the time of the drafting of the first definitive map 
in 1954, both Mellow Lane and Ipstones 85 were known as cart roads which were 
predominantly used as footpaths.  

6.14 They show that at the time of the survey, Mellow Lane was listed as CRF 82 on the 
draft Definitive map. The relevant Parish Card which can be found at Appendix K 
explained that the route was public due to “common usage by public for more than 30 
years without objection”. Mellow Lane starts at the Ipstones Edge – Casey Head Road 
(now known as Dog Lane) and joins up with Newbarn Lane being CRF No 85 (now 
known as Bridleway 85). The fact that the route is on the Definitive Map shows the 
route is recognised legally to be in existence and still has public rights. 

6.15 Additionally, it appears that part of Mellow Lane is listed in the National Street 
Gazetteer as a private route. This however is immaterial because one of the 



characteristics of real property law is that several interests can exist in the same piece 
of land at the same time. Consequently, a public right of way can be established over 
privately owned land. This however has no bearing on the application either for or 
against the claim.  

 
7 Summary 
7.1  The evidence from the various map providers give an indication to the fact that there 

has been a highway known as Mellow Lane between Dog Lane and PF85 Ipstones 
most likely since the early C17.  

7.2 Yates Map of 1798 and Smith’s Map of 1817 show the route as a cross road. The 
route is shown on the plans and if we rely on Justice Howarth’s comments this 
carriage way would be available to the public. These plans therefore support the fact 
that Mellow Lane was an “ancient highway” which was maintainable at public expense 
prior to 31st August 1835. This would fulfil the criterion of Section 36(5) of the Highways 
Act 1980 that a public highway in existence prior to 31st August 1835 would be a 
highway maintainable at the public expense.  

7.3 The maps provided by John Cary and Teesdale also show there to be a route along 
Mellow Lane although do not provide the same weight of evidence as to whether the 
routes shown were public or not. If however the Yates and Smith maps are accepted 
then these plans show further evidence that the route was of a public nature and in 
existence prior to 1835.   

7.3 The Finance Book provides evidence that the route has been recognised as a public 
road some 87 years after the Highways Act 1835 and more recently the Parish Survey 
cards also show that there is a public way albeit currently shown as a public footpath 
on the Definitive Map.  

7.4 In the case of the Attorney General -v- Watford Rural District Council [1912] 1 Ch 
417, Lord Justice Parker stated that once a way is proven to be a public highway the 
burden of proof lies upon the Highway Authority to prove that it is not publicly 
maintainable rather than another party having to prove that it is. 

7.5 If it is accepted that Mellow Lane was part of a cross roads between the main Leek to 
Ashbourne Road and the Ipstones Edge/Casey Head Road since the middle ages 
which was in existence prior to 31st August 1835 and used by the public then, in the 
absence of evidence to contrary, it would be reasonable to assume that the route 
was used by the types of vehicular traffic in use at that time, namely, horse drawn 
vehicles and is now maintainable at public expense.  

8 Conclusion 
8.1 County Council officers consider that the evidence proves that the route is a public 

highway, which existed before 1835.  Consequently, the route should be added to the 
list of publicly maintainable highways kept by the Director of Economy, Infrastructure 
and Skills. 

9       Recommendation 
9.1 It is for the County Solicitor to consider all of the relevant evidence available but, on 

the basis of the evidence, County Council officers consider that the following 
recommendations can be made:- 
(a)      That the route marked "A to B" shown on the map attached as Appendix B to 

this report be added to the list of publicly maintainable highways kept by the 
Director for Economy, Infrastructure and Skills. 

 



(b)       That in response to the application made under Section 36 of the Highways 
Act 1980, the SMBPG be informed that the route referred to in paragraph (a) 
above is a highway, that it should be shown on the list of publicly maintainable 
highways.  

 
_________________________________________________________________________ 
 

Report Author: Stephanie Clarkson 
Contact number: 01785 276292 
File reference: 023965 
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Addendum to Report 
Comments provided by a representative of the British Horse 
Society 

To: Stephanie Clarkson, Legal Officer  

Date:  11/11/2022  

S36 Application for publicly maintainable highway, Ipstones, 
Staffordshire Moorlands   

________________________________________________________________________________
_ 

Dear Stephanie 

Thank you for your email. In addition to the evidence referred to in the application, the Parish 
Survey records clearly identify footpath Ipstones 82 as a former RUPP, therefore it is arguable that 
the route has higher rights than that of a footpath. At the time of the production of the first 
Definitive Map and Statement in Staffordshire, three categories of public rights of way could be 
recorded, public footpath, public bridleway and road used as a public path (RUPP).  

 Also, please note that a DMMO application under s.53 HA1980 was submitted to SCC and accepted 
on 21/08/2014 reference 008636 for Restricted Byway. Prior to reclassification (former RUPP) the 
route conclusively carried at least bridleway rights and thus only limited new evidence of higher 

1



rights will be necessary to enable a DMMO, to give effect to this application, to be made and 
confirmed. 

 The British Horse Society supports the case for higher rights to be recorded on this route although 
from the road Dog Lane, Ipstones Edge SK 04160 50629.  

Kind regards 

Access Field Officer West and East Midlands 

The British Horse Society 
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Comments provided by a representative of the Ramblers 
Association 

To: Stephanie Clarkson, Legal Officer 

Date 11/11/2022 

S36 Application for publicly maintainable highway, Ipstones, 
Staffordshire Moorlands 
__________________________________________________________ 

Hi Stephanie  

Regarding public Ipstones footpath 82 to be upgraded and maintained by the highway authority. 

I have no evidence for or against the proposal as long as it will only be used by ramblers and horse 
riders. 

Thank you. 
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Comments provided by a representative of the Byways and 
Bridleways Trust 

To: Stephanie Clarkson, Legal Officer 

Date 15/11/2022 

S36 Application for publicly maintainable highway, Ipstones, 
Staffordshire Moorlands  

__________________________________________________________ 

Dear Ms. Clarkson,  

     re: Mellow Lane, Ipstones 

Thank you for your letter of the 11th instant, with its enclosure. 

Clearly, in view of my previous comments in respect of Mr. Smith’s s.53 
application, I fully support the present s.36 application. 

At the risk of repeating myself ad nauseam, this is yet another example of 
the failure of the Council fully to consider any evidence when this CRF was 
wrongly reclassified as a mere FP.  

Kind regards, 
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Comments received from the North Staffordshire Bridleways 
Association 

To: Stephanie Clarkson, Legal Officer 

Date: 16th November 2022 

S36 Application for publicly maintainable highway, Ipstones, 
Staffordshire Moorlands  

_________________________________________________________
_ Dear M/s Clarkson, Thankyou for your notification to N. Staffs. Bridleways 
Assoc. 

We would definitely hope that the route WILL be added to the list of 
streets so that it can be legally used by horse traffic. While we hold copies 
of the several County maps shown in your Report, we would have no 
extra 'evidence' to submit as the route is more within the area of 
operations of the Staffs. Moorlands Bridleways Protection Group. We note 
that the Report mentions them. 

We really appreciate being kept informed of such matters in and around 
'our' area. 

Yours sincerely           . NSBA Research Officer. 
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Comments received from a representative of Staffordshire 
Moorlands Bridleway Group 

To: Stephanie Clarkson, Legal Officer 

Date: 28th November 2022 

S36 Application for publicly maintainable highway, Ipstones, 
Staffordshire Moorlands  

_________________________________________________ 

Hello Stephanie 

Thank you for your report.  Staffordshire Moorlands Bridleways Group 
have nothing further to add to this. 

As you are aware, SMBG submitted a s.53 application  in May 2014  to 
have this route upgraded to a restricted byway.  PINS directed that this 
application should be dealt with by 31 March 2019 but nothing has been 
done.  I would ask that this application is dealt with as soon as possible, 
and that your findings in your s.36 report be included as evidence. 

Kind regards 

Rights of Way Officer 
Staffordshire Moorlands Bridleways Group 
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Evidence Provided by Solicitors to Landowner 1

To: Stephanie Clarkson, Legal Officer 

Date: 7th December 2022 

S36 Application for publicly maintainable highway, Ipstones, 
Staffordshire Moorlands  

_________________________________________________ 

Dear Sirs,  

Please find correspondence attached. 

Yours faithfully,  

Natasha Thomas 

Solicitor 

A.H Brooks & Co
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Protective Marking Scheme Level 3 
Kate Loader 

County Solicitor 
Staffordshire Legal Services 
Staffordshire County Council 

1 Staffordshire Place 
Tipping Street 

Stafford, ST16 2DH 

DX 712320 Stafford 5 
Service: legal.services@staffordshire.gov.uk 

Please ask for: Stephanie Clarkson 
Telephone: 01785 276292 

e-mail:
stephanie.clarkson@staffordshire.gov.uk 

Ms N Thomas 
Solicitor 
A H Brooks & Co, Solicitors 
Derby House 
Derby Street  
Leek 
ST13 6JG 

My Ref: 023965 Your Ref:   Date: 13 December, 2022 

Dear Ms Thomas, 

Re: S36 Alleged Publicly Maintainable Highway along FP82, Mellow 
Lane, Ipstones  

Many thanks for your letter on behalf of your client dated 7th December 
2022, together with its attachments regarding the alleged publicly 
maintainable highway along Mellow Lane.  

Before responding specifically to each of your individual points, it is worth 
noting that Staffordshire County Council currently has two separate 
applications under different legislation that are pending along this lane. 
This has led to an element of confusion. 

Firstly, there is a s36 Highways Act 1980 application to provide the route 
with Ancient Highway status and thus making it maintainable at public 
expense. It is this matter which I am currently dealing and corresponds 
with the report and supporting documentation which was forwarded to your 
client on 9th November 2022. 

There is also a second, more recent application made in 2014 which has 
been submitted under s53 Wildlife and Countryside Act 1981 to upgrade 
the current Footpath 82 to a Restricted Byway. This second application will 
be considered on conclusion of the section 36 Highways Act 1980 
application.  

In response to your letter, you informed me that at the time of your client 
and her late husband’s purchase of the property in 2015, enquiries were 
made of the Council regarding the upgrading of Mellow Lane. The email in 
response from Rebecca Buckley would have been in relation to the s53 
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Response to Solicitors of Landowner 1 
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application which I suspect would have appeared in the Purchaser’s Pre-
Contract Enquiries. The contents of Mrs Buckley’s email are correct. As 
mentioned, this application is currently on hold. 

With regard to the s36 report and documentation, although the applicant 
requested that the route have Byway open to all Traffic status, the request 
is misleading because a s36 application is simply to establish whether or 
not the route is publicly maintainable and is not linked to its status. There 
is no application for a Byway open to all Traffic within our system.  

I have made enquiries as to any restrictions that may have been put in 
place as a result of the issues of motorbikes within the area.  The Council 
however does not appear to have any records or information regarding this. 

I note your client’s objections regarding the proposed route and the 
information that you have provided on behalf of your client will be added to 
an addendum to the report for the County Solicitor. I will be in further 
contact once the County Solicitor has considered the report.  

I hope that this clarifies the current position regarding the application. 

Yours sincerely  

Stephanie Clarkson 

Stephanie Clarkson 
on behalf of Kate Loader, County Solicitor. 

SC5 / 023965 
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Email from xxxxxxxxx Head of Asset & Network Management, 
E,I&S, Staffordshire County Council 

To: Stephanie Clarkson, Legal Officer 

Date: 15th March 2023 

S36 Application for publicly maintainable highway, Ipstones, 
Staffordshire Moorlands  

__________________________________________________________

Thanks for the extra days to review. In terms of the report and evidence 
as you conclude, this does appear to point to the route being an ancient 
highway. 

My understanding is that inclusion on the S36 simply defines its status as 
a highway that is maintainable at public expense but does not infer any 
specific entitlement to the type of use. I note that paragraph 7.5 indicates 
that it would be reasonable to assume that the route was used by the 
types of vehicular traffic in use at that time, namely, horse drawn  

vehicles and hence, if we were asked that question by groups such as the 
trail riders federation or other off road motorised vehicle groups that 
would be our position. Is that correct? 

I have only been able to look at the aerial photographs of the route and 
note that the road appears to consist of a section at each end that is 
either metalled or, consists of a stone surface and the centre section 
appears to be across a field and has the nature of a ‘green lane’.  

From the aerial photographs it would appear the middle section has gates 
at both ends which I assume may mean that on designation as an 
‘ancient’ highway these ‘obstructions’ could be challenged by users. Gates 
are also referred to in the letter from the landowner. There is also the risk 
that on addition to the S36 list it comes to the attention of some of the 
groups described above and I can see us quickly ending up with an issue 
between the highway authority and landowner once the S36 list is 
changed. 

I will arrange a visit to the road by one of our inspection team to review 
the whole of the route as I suspect there may be other issues which we 
would deal with in accordance with our approach to unsurfaced highways. 
Should we wait for the S36 to be concluded before we visit? 

Can you please advise further on who would be able to support the 
highway service should issues such as the above arise and, what options 
may be available to prevent such use and resolve any issues of 
obstruction if they are found on inspection.? 

26



I note that there is also a separate S53 application for the route to be 
upgraded to a restricted byway, is there a timescale for this decision as 
this may help with the issues that may arise as described above (i.e. that 
it is open to walkers, mobility scooters, horse-riders, and drivers/riders of 
non-motorised vehicles (such as horse-drawn carriages and pedal 
cycles)). I’m hoping that decision can be accelerated to minimise likely 
issues that may arise. 

Of its easier to discuss any of the above, please let me know and I’ll 
arrange a catch up. 

Kind Regards, 

 

Email to xxxxxxxxxxxx

From: Stephanie Clarkson, Legal Officer 

Date: 24th March 2023 

__________________________________________________________

Dear David, 

Many thanks for your response to the report. 

In answer to your queries, you are correct in thinking that generally the 
inclusion on the s36 list simply defines its status as a highway that is 
maintainable at public expense but doesn’t infer any specific entitlement 
to the type of use (especially in relation to footpaths and bridleways).  In 
this situation however the surface will need to be maintained to the 
standard of a restricted byway, should the decision be made in line with 
the recommendation.  

I note your concerns with regard to the present nature of the route as a 
green lane and that there are gates currently along its length. This 
reflects its current recorded status on the Definitive Map and Statement 
of Public Rights of Way which is that of a public footpath. If the route is 
added to the s36 list as an ancient highway, then the Council will have a 
liability to maintain the route in accordance with its status although as 
you are no doubt aware there is no obligation for the County as the 
highway authority to provide a metalled carriageway. As you rightly 
recognise, the gates will have to be removed unless there is a lawful 
reason for them to remain – (e.g. a highway authority can licence gates 
for stock control reasons) and there may be issues between the 
landowner and the highway authority arising from the requirement to 
remove the gates. These are of course legitimate concerns. However 
questions as to safety, suitability, maintenance of anything other than 
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information relating to existence of otherwise of a public right or the 
status have to be disregarded when considering whether the ancient 
highway exists or not under the law as it currently stands.  

With regard to the site visit that you are anticipating, it may be worth 
waiting for the s36 to be concluded before your visit because, as yet we 
still have to establish whether or not the route is an ancient highway and 
the decision with this will rest with Kate Loader the County Solicitor.   

In relation to the highway service support, if it is determined to be a 
Restricted Byway, the Rights of Way team will be the appropriate team to 
manage any issues such as obstructions, and the Rights of Way Legal 
Team will provide legal support as necessary.    

You rightly note that there is a separate s53 Wildlife and Countryside Act 
application to upgrade footpath PF82 Ipstones to that of a Restricted 
Byway. The evidence does suggest the existence of the ancient highway, 
(which would have been carriageway). Once I have received a response 
from the County Solicitor as to whether she considers that the route 
exists as ancient highway, I will be in a position to write the report for the 
Countryside and Rights of Way panel with a recommendation as to 
whether or not to add the route to the Definitive Map and Statement of 
Public Rights of Way as a Restricted Byway.  Should the recommendation 
be to upgrade the path and the recommendation be accepted, the process 
for upgrading this path through the s53 route however is slow with many 
opportunities to appeal decisions (for both the parties for and against) 
and so it may be some years before a final decision is made as to whether 
the route is upgraded or not, depending on whether or not the legal order 
is objected to.   

I hope that this answers your queries but of course please let me know if 
you have further questions and we can arrange a meeting to discuss.  

Kind regards, 

Stephanie 
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Additional Evidence Provided by Landowner 2 

To: Stephanie Clarkson, Legal Officer  

Date: 24th April 2023 

S36 Application for publicly maintainable highway, Ipstones, 
Staffordshire Moorlands   

___________________________________________________________ 

In regards to the report sent to me concerning Mellow Lane, as an 
affected landowner I fully support the application to add the route to the 
list of Publicly Maintainable Highways.  

The report appears to prove that this was an ancient highway and as 
such, should remain so in public records. 

My current concern is that the lane has been closed to all but pedestrians 
by the current occupier of Mellow Lane Farm (a lock has been placed on a 
gate on the lane near to it's junction with the driveway to Rock Farm) 
Furthermore, the lane appears to have been fenced off nearer to Mellow 
Lane Farm where sheep are grazing. I am aware that the lane has been 
'open' in previous years and I can provide evidence of it's use as a 
bridleway. I have personally ridden the length of it in recent years and 
also over 45 years ago when it was regularly used by Pelham Farm riding 
school. 

Landowner at Mellow Lane 

29



From: Kate Loader, County Solicitor, Staffordshire County Council 

To: Stephanie Clarkson, Legal Officer  

Date: 2/6/23 

________________________________________________________ 

 

Dear Stephanie, 

Thank you for your email dated 3rd May 2023 enclosing an application to 
have Mellow Lane, Ipstones listed as an Ancient Highway under the 
Highways Act 1981 and therefore maintainable at public expense.   

I have considered, in detail, the Report and the Appendices that you have 
drafted in response to the Application.   I can confirm that the evidence 
submitted by the Applicant together with that discovered by the County 
Council is in my opinion sufficient to show, on a balance of probabilities, 
that the route along Mellow Lane was in existence at the time of the 
Highways Act of 1835 as a public route carrying carriage rights and thus 
classified as an Ancient Highway. 

My decision is therefore that the claimed route should be added to the 
s36 list of Highways Maintainable at Public Expense.  

Kind regards 

Kate  
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